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STATE OF WISCONSIN
Division of Hearings and Appeals

In the Matter of

" ) A DECISION
!ol !ames A. Jaeger ' .

Hill, Glowacki, Jaeger, Reiley, Zimmer & Hughes, LLP .
P.O. Box 3006 MRA-13/46076
Madison, WI 53704

PRELIMINARY RECITALS

Pursuant to a petition filed September 18, 2000, under Wis. Stat. § 49.455(8)(c) (1999-00) and Wis.
Admin. Code § HFS 103.075(8)(c) (November 2000), to establish that petitioner's wife needs income
above the level provided by the Medical Assistance (MA) program's Minimum Monthly Maintenance
Needs Allowance (MMMNA), a fair hearing was held on December 12, 2000 in Madison, Wisconsin. At
petitioner's request the record of the December 12, 2000 hearing was held open until December 22, 2000.

Hearings set for October 11, 2000 October 27, 2000, and November 15, 2000 were rescheduled at
petltxoner s request.

The issue for determination is whether it has been established that petitioner's wife needs income above
the level provided by the MMMNA.
There appeared at that time and place the following persons:

PARTIES IN INTEREST: : :
Petitioner: Represented by:

/o James aeger Hill, Glowack1 Jaeger, Reﬂey Z1mmer &

CHill, Glowack1 Jacger, Reiley, Zlmmer & Hughes, LLP
Attomeys At Law
Hughes, LLP
2158 Atwood Avenue
Attorneys At Law
P.O. Box 3006
2158 Atwood Avenue Madison. Wi . 53704
- P.0. Box 3006 ison, Wisconsin >

Madison, Wisconsin 53704

Department of Health Care Financing (DHCF) |
Divicion of Health
Department of Health & Family Services (DHFS)

Qtata nf Wicrancin



b

I West Wilson Street

Room 250

P.O. Box 309

Mladison, Wisconsin 33701-0309

By:  Noappearance

Dane County Department of Human Services
Division of Economic Assistance & Work Services
2323 South Park Strest
Madizon, Wisconsin  537T13-1918

OTHEE PEESOMS FEESENT:
itioner'’s wife

HEARING OFFICER:
Sean P, Maloney
Administrative Law Judge
Drivision of Hearings and Appeals

FINDINGS OF FACT

Petitioner (SSNESD CR:s N : - siden of Dane County.

Petitioner claims monthly expenses for his wife of approximately $2,729.55 and is requesting that
her MMMMNA be increassd fo that amount, BExhibir #1.

The following monthly expenses are among those claimed by petitioner for his wife:

{A) Basic living expenses (food, clothing, personal care products, housekeeping supplies, misc.}.
— 5620.00

(B) Dental Expenses - 517.00;

() Eye examinations & glasses - 320.00;

(D) American Automobile Association (AAA) - S6.50;
(E} Mewspaper -- 324.00.

(F) Cable television - $30.00.

TOTAL OF THE ABOVE: 5726.50.
Exhibits #1, #12, #13, #14 & #15.

In petitioner's case the MMMNA, provided for by law without a fair hearing or court order, is
$2.175.00. Exhibits #1, #2, #3, #4, #5, #6 & &7,



DISCUSSION

Despite repeatad inquires no one eppeared at the December 12, 2000 heaning to represent the Dane
County Depariment of Human Services.

Petitioner 15 8 nursing home resident and is receiving MA. Petitioner’s wife lives in the communiry.

When an MA recipient is in & nursing home all of that secipient’s income, with certain limited exceptions
not relevant here, must be wsed to pay nursing home costs. MA pavs any nursing home costs which
exceed the recipient's Income.

Many M recipients who are nursing home residents are (like petitioner) married and have spouses who
live in the community. In thess cases, the law recognizes that requiring all of the recipiznt’s income 1o be
used to pay nursing home costs may leave the community spouse in poverty. In order to prevent the
impoverishment of the community spouse, the |law allows the community spouse to kesp up to a ceran
maximim amount of meome per month. This 15 known as the “Minimum Monthly Maintepance Meeds
Allowance™ (MMMNA). The MMMNA providad for by law without a fair hearing is the Jessor of
£2,175.00 or 81,875.00 plus excess shelter costs. Wis. Star § 49.455(4)(c) (1996000, MA Handbook,
Appendix 23.6.0.; See also, Wiz, Admin. Code § HFS 103.075(6Kb) (November 2000). In petitioner's
case the MMMMA, provided for by law withaut a fair bearing or court order, is $2,175.00,

The MMMMA can be increased if either spouse esiablishes at & fair headng thas, due to exceptional
circurrstances resulting in financial duress, the community spowse needs income above the level provided
by the MMMNA. Wis. Stat. § 49.455(8)(c) {1999-00), Wig. Admin. Code § HFS 103.075(2)c) (November
20000; MA Handbook, Appendix 23.6.0. '

The phrase “"exceptional circumstances remilting in financial duress” means situations that result in the
comenunity spoase not being able to provide for his or her own necessary and basic maintenance needs.
Wis. Ademin. Code § HFS 103.075(E)(c) (Noversker 2000); MA Handbook, Appendix 23.6.0.

Thus, the burden 15 on the person secking am increase in the MMMNA. It maost be established that the
comumumity spouse nesds incoms above the level provided by the MMMNA in arder to avoid a situation cthat
would result in the community spouse not bemg able i provide for his or her own necessary and basic
maintenance needs. A product or service is not & necessary and bagic maintenance need simply because the
comimienity spouse purchased it on a routine basis prior 1o the recipient going into a nursing home.

The foliowing monthly expenses clamed by petitioner for his wife cannot be allowed as necessary and basic
maimntenancs needs for the reasons indicared:

(A) Basic living expenses {food, clothing, personal care produocts, housekeeping supplies, misc.)
= 5620.00, there is not sufficient evidence in the record of this matter to sopport this expenss;

(B) Dental Expenses -- S17.00, there i not sufficient evidence in the record of this matter to
sapport this expense (documentation of such expenses, which petitioner testified she incurmed only
twice per year with 317.00 being 2 monthly average, 15 easily obtaimable but was not provided by
petitioner);

(C)} Eye examinations & plasses — $20.00, there is not sufficient evidence in the record of this
matter to support this expense {documentation of such expenses, which petitioner testified she



incurred only once pef year with $20.00 being a rhonthljr average, is easily obtainable but was not
-provided by petitioner);

(D) American Automobile Association (AAA) -- $6.50, this is not necessary or basic and it is
not a maintenance need; .

(E) Newspaper -- $24.00, this is not necessary or basic and it is not a maintenance need:

(F) Cable television -- $39.00, this is not necessary or basic and it is not a maintenance need.

TOTAL OF THE ABOVE: $726.50.

Petitioner’s attorney argues that the $620.00 per month in “basic living cxpenses is justified by use of
the “Monthly National Standards” used by the Internal Revenue Services (IRS). Exhibits #12 & #13.
However, the Monthly National Standards are based strictly on a person’s gross income. There is no
evidence that the Monthly National Standards represent only necessary and basic maintenance needs. To
the contrary, $620.00 per month appears excessive for a person in the circurnstances of petitioner’s wife and
cannot be justified in the absence of detailed supporting documentation. The only documentation provided
by petitioner does not support $620.00 per month and, according to petitioner’s attorney, provides only
examples and is not exhaustive. Exhibits #14 & #15. :

Petitioner claims monthly expenses for his wife of approximately $2,729.55. This amount minus the above
expenses that are not allowable is $2,003.05 ($2,729.55 minus $726.50). The amount of $2,003.05 is less
than the MMMNA provided for petitioner by law without a fair hearing or court order ($2,175.00). Thus,
petitioner has failed to establish that his wife needs income above the level provided by the MMMNA.

Two other aspects of petitioner’s case must be noted. First, it is highly questionable whether or not the
monthly expenses for a cellular telephone for petitioner’s wife are a necessary and basic maintenance
- need. See, Exhibits #1 & #11. Second, petitioner owns an African’ American Heritage business. This
business currently runs at a loss. See, Exhibit #13. However, petitioner’s wife expects that the business will
become profitable in the next few years. If the business does become profitable it may have a significant
impact on the amount of petitioner’s patient care liability.

. CONCLUSIONS OF LAW

It has been not been established that petitioner's wife needs-income above the level prov1ded by the
MMMNA.

NOW, THEREFORE, it is
ORDERED

That the petition for review herein be and the same is hereby dismissed.



REQUEST FOR A NEW HEARIMNG

This 15 a final fair hearing decision. 1F you think iz decision is based on 3 sefous mistake in the facts or
the law, you may request a new hearing. You may also ask for a new hearing if you have found new
evidence which would change the decision. To ask for a new hearing, send a written reguest 19 the
Davasion of Hearnnes and Appeals, P.O. Box 7873, Madison, Wisconsin  53707-7E7S.

Send & copy of your request to the other people named in this decision as “PARTIES IN INTEREST."

Your request must explain what mistake the sxaminer made and why it is important or you must describe
your new evidencs and tell why you did pot have it at your first hearing. If you do not explain thess
things, your reguest will have 1o be denied.

Your request for & new bearing must be received no later than twenty (20) days afier the date of this
decision. Late requests cannol be granted. The process for asking for a new hearing is in saction 22749
of the state statutes. A copy of the statutes can found at your local library or courthouse.

APPEAL TO COURT

You may also appeal this decision to Circust Court in the county where vou live. Appeals mast be filed
no more than thirty (30} days after the date of this hearing decision (or 30 days after 2 denial of rehearing,
if wou ask for coel,

Appeals for banefite concerning Medical Assistance (MA) muost be served on the Wisconsin Departrent
of Health and Family Services, P.O. Box TES0, Madivon, Wisconsin 53707-7250,

The appeal must also be served on the other “PARTIES IN INTEREST” named in this decision. The
process for Court appeals 15 1n section 227.53 of the staiules,

Given wnder my hand at the %w of
Madison, Wiscongin, this day

ui%ml.
J fowz—

£ Malopey
Adminisirative Law Jpdpe
Division of Heanngs and Appeals
207 2000/5PM

Xe
Dane County Depaniment of Human Services
Suzan Wood, DHFS



